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A  man  presents  himself  at  the  portals  of  Ellis  Island. 
Our  laws,  the  justice  or  efficacy  of  which  we  do  not  dis- 
cuss, require  us  to  question  him.  "Do  you  believe  in 
organized  government  ?"  He  answers,  "I  believe  in  gov- 
ernment, of  course,  but  let  it  not  interfere  with  me.  I 
accept  it  so  long  as  it  does  not  affect  my  personal  inde- 
pendence, so  long  as  it  leaves  me  master  of  whatever 
concerns  mine  honor  and  permits  me  to  avenge  myself 
upon  all  who  infringe  upon  that  honor.  I  believe  in 
government  so  long  as  it  allows  me,  as  sovereign  over 
my  own  destiny,  to  determine  for  myself  what  interests 
are  vital  to  me  and  to  slay  those  who  in  my  opinion 
trench  upon  them.^^  To  the  man  who  so  replies,  we 
say:  "Your  recognition  of  government  is  formal;  your 
appreciation  of  right  as  between  man  and  man  is  unde- 
veloped. If  admitted  to  our  country,  you  would  be  a 
danger  to  our  well-being.  In  very  essence  you  are  an 
anarchist  and  as  such  may  not  enter.'' 

Let  us  suppose  a  new  state  has  arisen  demanding 
recognition  and  admission  to  the  family  of  nations.  Its 
representatives,  when  entering  into  treaty  obligations 
with  other  nations,  are  permitted  to  withdraw  from  sub- 
mission to  the  judgment  of  any  tribunal  formed  to  ad- 
judicate international  difficulties,  all  questions  which 
aifect  its  independence,  its  honor  or  its  vital  interests. 
Whether  in  fact  a  dispute  involves  any  of  these  ele- 
ments, the  state  retains,  and  is  recognized  as  having  a 
right  to  retain,  the  privilege  of  determining  for  itself. 
At  most  today  we  ask,  not  insist,  that  it  shall  arbitrate 
pecuniary  claims. 
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When  such  a  position  is  taken  in  international  law,  is 
not  the  wildest  anarchy  legitimatized  ?  Little  harm  can 
the  sentiments  of  one  man  do.  His  opinions  and  inter- 
ests will  be  corrected  and  controlled  by  the  opinions  and 
interests  of  his  neighbors.  Perforce  he  must  submit  to 
the  judgment  of  his  fellows  all  the  questions  as  to  which 
the  man  at  Ellis  Island  claimed  the  right  of  self-deter- 
mination. But  when  a  state — which,  after  all,  is  but  a 
collection  of  human  units — determines  without  restraint 
its  justification  for  war  over  such  questions  and  even  set- 
tles for  itself  their  very  existence,  thus  claiming  the. 
right,  governed  only  by  its  own  sense  of  justice,  to  steal 
from  and  to  murder  another  million  of  human  units  who 
exercise  a  similar  power,  we  have  chaos  unspeakable — 
chaos  sanctified.  By  international  law,  paradoxically 
speaking,  thus  we  have  regulated  chaos.  And  yet  anal- 
ysis shows  that  after  all  there  is  presented  to  us  but  the 
simple  problem  with  which  we  opened, — the  right  of 
anarch}^, — a  problem  confused  only  by  the  indefinite 
multiplication  of  the  participants. 

We  will  not  lose  sight  of  the  fact  that  even  as  to  pe- 
cuniary claims,  in  almost  every  case  a  nation  may 
refuse  arbitration,  upon  the  pretense  that  the  very  ad- 
vancement of  such  claims  is  a  reflection  upon  its  honor, 
perhaps  because  there  is  offered  a  suggestion  deemed 
disgraceful  to  its  administrative  or  judicial  officers,  to 
which  suggestion  it  refuses  to  submit.  Must  we  not, 
then,  conclude  that  our  international  law  is  but  taking 
its  first  few  feeble  steps ;  that  we  are  just  entering  upon 
a  long  and  painful  period  of  education,  the  end  of  which 
will  be  to  assimilate  international  justice  to  national 
justice  ? 

Taking  a  look  into  the  future,  we  may  recognize  that 
the  time  must  come  when  such  a  thing  as  international 
law  relating  to  warfare  will  be  as  obsolete  as  is  today 
common  and  statute  law  relating  to  the  status  of  slaves. 
I  remember  as  a  boy  reading  a  book,  then  old,  laying 
down  the  rules  of  the  Code  Duello.  Today  such  a 
work  prescribing  the  amenities  of  private  murder  would 
seem  as  out  of  place  in  our  civilization  as,  let  us  hope, 
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in  the  future  will  seem  the  half  of  the  volumes  of  inter- 
national law  which  are  now  given  over  to  the  examina- 
tion of  the  courtesies  of  public  slaughter. 

But  our  course  seems  clear.  We  must  develop  the 
idea  of  arbitration,  insist  that  no  question  is  too  small, 
no  interest  too  great,  to  be  subjected  to  the  judgment  of 
disinterested  and  competent  men,  for,  internationally  as 
well  as  in  our  private  lives,  something  on  its  face  im- 
material may  lead  to  consequences  coloring  history. 
Tracing  the  causes  of  wars  to  their  obscure  beginnings, 
how  often  we  find  that  foolish  jealousies,  accidental  or 
intentional  lack  of  observance  of  the  smaller  courtesies 
of  life,  have  led  on  and  on  to  the  slaughter  of  thou- 
sands. But  if  apparently  small  things  can  with  justice 
and  advantage  be  settled  between  man  and  man  and 
nation  and  nation  by  submission  to  impartial  men,  with 
how  much  more  obvious  reason  should  the  larger  and 
more  dangerous  matters  take  the  same  course !  And, 
after  all,  can  those  who  take  part  in  them  best  deter- 
mine whether  the  matters  in  dispute  be  large  or  small, 
great  enough  to  justify  the  killing  of  thousands,  or  in- 
significant enough  to  be  atoned  for  by  the  payment  of  a 
few  dollars  ? 

How  needless  does  calm  investigation  show  to  have 
been  even  modern  wars  conducted  by  men  priding  them- 
selves upon  their  civilization?  Can  any  one  living  tell 
beyond  a  peradventure  what  was  the  Schleswig-Holstein 
question,  which  involved  a  bloody  conflict?  Was  there 
just  and  sufficient  cause  for  the  Franco-Prussian  strug- 
gle? Does  any  one  attach  large  importance  to  the  sup- 
posed questions  leading  to  the  Crimean  War,  and  was 
the  charge  of  the  Light  Brigade,  immortalized  in  poetry, 
sufficient  return  to  the  world  for  thousands  of  deaths 
among  the  subjects  of  four  nations? 

When  we  look  back  upon  all  these  struggles,  standing 
in  the  disinterested  attitude  of  strangers  to  them,  living 
as  short  a  time  as  from  forty  to  sixty  years  after,  and 
consider  their  doubtful  or  inadequate  causes,  can  we  not 
agree  that  the  arbitrament  of  a  group  of  cool  and  dis- 
interested men  living  contemporaneously  could,  if 
asked,  have  afforded  a  peaceful  and  honorable  solution? 
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And  if  in  any  of  these  cases  the  causes  were  so  slight  or 
so  involved  and  so  difficult  of  reasonable  statement  as  to 
preclude  reference  to  arbitration,  may  we  not  think 
such  fact  to  be  sufficient  to  condemn  states  engaging  in 
such  wars  as  mere  brawlers  in  the  family  of  nations? 

Visible  advances  toward  the  goal  I  have  indicated 
have  been  made,  and  in  the  making  America  has  taken 
an  honorable  and  leading  part.  Eepeatedly  have  we 
arbitrated  boundary  questions,  questions  of  a  nature 
which,  in  a  less  civilized  age  or  with  less  cultivated  par- 
ticipants, would  have  led  to  frightful  wars  and  have 
been  regarded  by  the  countries  in  dispute  as  affecting 
their  honor  and  vital  interests.  Very  many  commis- 
sions to  which  we  have  been  parties  have  settled  claims 
disputes  touching  wrongs  to  individual  citizens  of  a 
character  which,  under  less  happy  circumstances,  would 
have  spelt  war,  and  for  even  smaller  aggravation  than 
has  been  involved  in  them  less  favored  nations  have  with 
heartiness  entered  upon  throat  cutting  and  destruction. 
Can  we  not  even  today  take  pride  in  the  Alabama 
Claims  Commission,  which  satisfactorily  solved  ques- 
tions which  might  be  classified  as  of  honor  and  vital  in- 
terests, although  ostensibly  determining  only  pecuniary 
liability,  and  which  made  this  settlement  at  a  cost 
which,  compared  with  that  of  a  few  weeks  of  war,  was 
infinitesimal  ? 

Even  in  the  small  matter  of  claims  of  individual  citi- 
zens no  nation  can  properly  be  a  judge  in  its  own  cause. 
Many  a  time  has  this  been  illustrated,  and  I  will  refer 
but  briefly  to  a  recent  demonstration  with  regard  to 
Venezuela.  When  the  ten  commissions  sat  in  Caracas, 
in  1903,  to  determine  the  claims  of  as  many  nations 
against  Venezuela,  there  were  presented  before  them 
demands  aggregatino^  in  round  numbers  $36,000,000. 
The  commissions  and  umpires  determined  that  but 
$6,500,000  should  be  paid,  or,  roughly,  eighteen  per 
cent,  of  the  original  amount  of  the  demands.  One  na- 
tion, as  a  condition  precedent  to  the  execution  of  the 
protocol  of  arbitration  of  her  remaining  claims,  de- 
manded payment  in  full  in  advance  of  certain  claims 
aggregating  nearly  $350,000.    For  precisely  similar 
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claims  submitted  to  arbitration  she  received  twenty- 
eight  per  cent,  of  her  demands,  indicating  fallibility,  as 
I  believe,  when  she  acted  as  her  own  judge,  and  demon- 
strating that  the  advance  payment  was  largely  unjusti- 
fiable. The  experience  of  other  nations  before  like  tri- 
bunals was  of  the  same  general  nature.  And  the  history 
of  claims  arbitrations  furnishes  many  similar  instances. 

But  what  is  honor,  about  which  nations  hesitate  to 
arbitrate?  For  theft,  for  murder,  we  have  a  definite 
measure,  born  of  the  universal  conscience,  the  same 
yesterday,  today  and  forever;  but  honor,  as  the  term  is 
applied,  is  a  mental  concept  varying  with  the  mood  of 
the  times.  He  who  accuses  my  honor  does  not  rob  me. 
Honor  is  only  to  be  lost  by  my  personal  act.  The  im- 
peachment of  my  honor  may  call  for  self-examination  to 
determine  whether  the  accusation  be  well  founded.  The 
death  of  the  offender  does  not  adjudicate  the  falsehood 
of  the  accusation. 

If  the  delivery  of  an  insult  be  considered  to  be  an 
impeachment  of  honor,  should  the  reply  come  in  the 
shape  of  war  ?  If  a  man  or  a  nation  is  insulted,  as  we 
term  it,  is  the  insult  extinguished  by  the  death  of  the 
insulter?  Does  not  the  killing  convict  the  slayer  of 
want  of  discretion  and  temper?  Is  not  the  best  answer 
a  well-ordered  life  and  established  good  '  reputation  ? 
Should  not  other  resort  be  forbidden  than  declination 
of  further  relations  with  the  offender,  who,  individual 
or  nation,  has  merely  sinned  against  good  manners  ? 

A  reservation  of  independence  as  not  the  subject  of 
arbitration  seems,  on  analysis,  meaningless  though 
harmless.  Arbitration  postulates  an  agreement  between 
equals.  Questioning  the  independence  of  one  party  or 
the  other  involves  a  doubt  as  to  their  equality  and  is 
foreign  to  the  idea  of  arbitration. 

When  we  treat  of  vital  interests  we  touch  a  subject 
never  properly  to  be  withdrawn  from  arbitration.  What 
are  vital  interests?  They  are  to-day  whatever  the  na- 
tion declares  to  be  such  and  withdraws  from  arbitration. 
The  so-called  vital  interests  are  matters  of  commerce, 
trade  and  politics.  As  to  matters  of  trade  and  com- 
merce, we  shall  submit  that  their  advancement  as  a 
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basis  for  vital  interests  is  founded  upon  a  misconcep- 
tion of  the  purposes  of  government.  As  I  take  it,  gov- 
ernments are  formed  to  preserve  the  true  liberty  of  the 
individual,  to  protect  him  in  his  rights  of  person  and, 
as  subordinate  to  his  rights  of  person,  his  rights  of  prop- 
erty. They  are  not  formed  to  extend  and  develop  com- 
merce and  trade  as  such.  Properly  speaking,  no  nation 
has  political  interests  beyond  its  own  borders,  and  were 
we  to  enter  upon  the  reign  of  arbitration,  no  question 
of  political  interest,  as  we  shall  attempt  to  demonstrate, 
could  properly  arise. 

Politically  speaking,  vital  interests  are,  when  ana- 
lyzed, found  to  be  based  upon  either  a  desire  to  ulti- 
mately possess  something  now  belonging  to  another  or 
a  fear  that  a  strong  nation  may  violently  so  enlarge  itself 
as  to  endanger  us.  With  the  thorough  establishment 
of  unrestricted  arbitration  we  will  not  be  able  to  indulge 
our  predatory  instincts  at  the  expense  of  our  neighbors. 
With  such  condition  we  will  not  fear  lest  another  nation 
so  aggrandize  itself  by  violence  as  to  be  a  source  of 
danger  to  us.  At  one  and  the  same  time  we  would 
restrain  our  own  unjust  acquisitiveness  and  we  would 
lose  our  fear.  The  thorough  establishment,  therefore, 
of  arbitration  means  the  cancellation  of  the  term  "vital 
interests"  as  applied  to  politics. 

Can  we  hope  for  justice  from  arbitration?  We  might, 
in  view  of  the  course  of  our  discussion,  respond  by  ask- 
ing, Has  justice  been  obtained  from  war?  Long  ago 
legislators  found  that  the  wager  of  battle  failed  to  secure 
justice  between  man  and  man.  Without  lengthening 
the  discussion,  we  may  believe  that  armed  conflict  has 
not  on  the  whole  advanced  the  rule  of  right.  When  at 
one  time  war  has  served  to  check  inordinate  ambition,  at 
as  many  others  it  has  furthered  its  purposes.  We  may 
concede  that  in  private  matters  justice  has  often  gone 
forward  with  halting  steps,  has  even  at  times  seemed  to 
go  backward;  yet  who  among  us  would  dispense  with 
the  conclusions  of  judge  and  jury  and  revive  the  wager 
of  battle? 

From  the  beginning,  with  the  advantage  of  national 
precedents  and  experiences,  we  may  expect  arbitration 
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to  bring  us  approximate  justice.  That  always  exact 
justice  should  be  rendered  may  not  be  expected.  The 
members  of  our  Supreme  Court,  differing  as  they  fre- 
quently do  most  vitally,  will  not  say  that  this  tribunal 
has  never  erred.  But,  despite  the  possibility  of  error, 
we  find  that  order  and  the  well-being  of  the  community 
must  be  maintained  even  at  the  chance  of  individual 
injustice,  a  chance  which  no  human  skill  can  eliminate. 

Arbitral  history  leads  us  to  the  conclusion  that  more 
than  an  approximation  of  right  may  be  expected,  that  a 
tribunal  which  is  the  centre  of  observation  by  the  whole 
world  will  seek  to  give,  and  will  give,  a  judgment  as 
nearly  righteous  as  may  be.  In  the  whole  history  of 
arbitrations  but  one  tribunal  has  ever  been  suspected  of 
corruption,  and,  by  joint  agreement,  its  findings  were 
reviewed.  Slight  criticism  may  be  made  of  the  general- 
ity of  other  like  tribunals.  Today,  doubtless,  even  the 
English  will  agree  that  the  findings  of  the  Alabama 
Joint  High  Commission  were  just. 

Of  the  arbitral  sentences  given  by  the  Permanent 
Court  of  Arbitration  at  The  Hague,  one  alone — that  in 
the  Venezuelan  Preferential  Case — ^has  received  serious 
criticism.  Even  in  this  case  judicial  settlement,  though 
perhaps  erroneous,  was  immensely  valuable. 

Let  it  not  be  said  that  the  ideas  to  which  I  have 
sought  to  give  expression  are  too  advanced,  are  imprac- 
tical. It  is  only  by  ^Tiitching  our  wagon  to  a  star"  that 
we  may  progress.  Let  us  not  forget  that  there  is  noth- 
ing blinder  and  stupider,  nothing  less  practical,  than 
the  so-called  practical  man ;  that  only  among  the  dream- 
ers of  dreams  of  human  advancement  are  to  be  found 
those  whom  the  flow  of  events  demonstrates  to  have  had 
the  clearness  of  vision  of  the  truly  practical  man. 
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